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Our Ref: 34610-02/JN/CG

Re:
Our Client – Neil Jordan, Waterfall House, Castletownbere, Co. Cork


Appeal against Notification by Cork County Council of intention to grant permission under


Planning Reference W/03/2564, Development at Cappahavuckee, Castletownbere Co. Cork


Relating to construction of houses, bar/restaurant, swimming pool with ancillary roads and 


Facilities.


Applicant – John Burke

Dear Sir/Madam,

Our client Mr. Neil Jordan of Waterfall House, Castletownbere, Co. Cork wishes to appeal the above decision to grant permission on the following grounds.

1. The scale and design of the development is totally out of character with the location proposed.

2. The Development will have an unacceptable visual impact, particularly when viewed from Bere Island, which is designated as a scenic landscape.
3. The proposal conflicts with the stated policy of Cork County council with regards to developments in this type of location.
4. The Conditions attaching to the Notification of Intention to Grant Permission introduce a level of amenity and environmental quality for both our client and the general community.
5. The water supply is inadequate to service the proposed development.
6. The size and design of the dwellings suggest that this development will not be maintained as a ‘single unit’ comprising short-term holiday rental units.
7. The proposal poses an unacceptable risk to the groundwater system.
8. Noise impacts have not been adequately assessed.
9. The development is likely to lead to further demand for development at this location
These grounds of appeal are dealt with in detail below.

Background

Our client applied to An Bord Pleanála seeking leave to appeal the decision taken by Cork County Council to grant permission for the development on the grounds that the conditions attached to the permission materially altered the development from that submitted in the original application and that the imposition of those conditions could materially alter his enjoyment of his land.  An Bord Pleanála granted leave for appeal of the decision, dated 13th February 2004, upholding our client’s assertions.  A copy of the Board’s decision in relation to the application for leave to appeal is attached.

Our client is not opposed in principle to appropriate development taking place on the site.  However, the specific form, scale and layout of the development proposed and its phasing will impose serious and significant negative impacts on the amenity of our client as a neighbour and on the amenity of the community in general.

There is no valid precedent for granting this scale of development at this location.  The assertion that the site is the redevelopment of a previous tourism development is not a valid one as the site has not bee in use for over 20 years.

There are also particular concerns relating to how the proposed development would proceed if granted in its present form, as a result of the conditions imposed by the planning authority.

Previous Applications

The most recent previous application on the subject site, lodged in March 2001, (Cork County Council Ref. W/01/1677,  An Bord Pleanála Ref.  Pl  04.130766) was for a substantially similar although somewhat larger, holiday home and leisure development.  That application was refused permission by An Bord Pleanála for the following two reasons:

1. The site is located in a scenic, rural area, remote from the built-up area of Castletownbere.  

The proposed development would, by reason of its large scale, and range of uses, contravene the policy objectives of the current Development Plan for the area, which seek to direct tourist facilities /accommodation and residential development into existing settlements, where they can best support the provision of services and the general economic vitality of the settlement.  These policies are considered to be reasonable.  The proposed development would militate against the existing rural environment and the proper development of nearby towns and villages and would, therefore, contravene materially the development objectives as set out in the development plan and be contrary to the proper planning and development of the area.

2. The site is prominently located on a relatively unspoilt stretch of coastline and is highly visible from the channel between the mainland and Bear Island, and from Bear Island itself.  Having regard to the undulating and rock topography and the relatively exposed nature of the site, it is considered that the proposed development, which includes the removal of a large number of trees, would, by reason of its scale, form, bulk and extent of the footprint and parking areas, constitute a visually obtrusive feature in this relatively unspoilt scenic landscape when viewed from Bear Island and the channel separating the island from the mainland.  The proposed development would seriously injure the visual amenities of the area, would interfere with a view or prospect of special amenity value which it is necessary to preserve and would, therefore, be contrary to the proper planning

and development of the area.

We believe that the revised development as granted by Cork County Council would give rise to similar concerns and is unacceptable for the same reasons.  The development as proposed remains at variance with the policies of the Cork County Development Plan in relation to the provision of tourism facilities, and occupies a prominent location in an unspoilt scenic area.  These issues have not been adequately addressed in the revised application.

It should also be noted that the An Bord Pleanála planning inspector’s report for that application also recommended two further reasons for the refusal of the development, namely:

3. The proposed development by reason of its scale and physical layout would require the     felling of a large number of established trees and the opening up of woodland areas by and the introduction of new development and service roads in the western and north eastern parts of the site, which have hitherto been undisturbed and would give rise to major disturbance of the flora and fauna on this environmentally sensitive site.  The Board is not satisfied on the basis of the submissions made in connection with the planning application and the appeal, that a proper scientific / ecological risk assessment has been carried out to ensure that the nature conservation value of the site is effectively managed.  The proposed development would, therefore, be contrary to the proper planning and sustainable development of the area.

4. Having regard to the scale and nature of the use and the location of the site in a quiet rural setting, the proposed development, by reason of noise emissions and traffic generation arising  from the development would result in serious injury to the residential amenities of the area and to the property values of neighbouring land.    The proposed development would,  therefore, be contrary to the proper planning and sustainable development of the area.

Whilst these recommendations were not adopted by the Board in its decision, they remain relevant to the application proposed and reflect the further adverse environmental impacts that this development would cause.

Grounds of Appeal



Scale and Design

1. The scale and design of the development is out of character with the location.  This is a scenic rural area and notwithstanding the desirability of enhancing tourist facilities this is an inappropriate location for such a large development.  Having regard to the scale and type of development it should be located within or adjacent to an established settlement where other support such as shops and restaurants would be available nearby.  The scale and design of the proposal contrasts with the more appropriate scale and design of existing development in the area, which is principally farmsteads and residential properties.

Visual Impact

2. The proposal will have an unacceptable visual impact particularly when viewed from Bere Island.  Bere Island is designated as a ‘scenic landscape’ in the Cork County Development Plan 2003.  The visual impact is inadequately addressed in the application and there is no meaningful assessment of the likely impact, especially from the sea.  General planning principles, as well as practice in many areas, would suggest a presumption against development in such areas.

Conflict with Development Plan

3. The development conflicts with policies and objectives set out in the Cork County Development Plan 2003.  We set out below the relevant extracts with which we submit the proposed development conflicts.

Supporting Rural Villages
m

Tourist Facilities and Infrastructure



Conditions

4. An Bord Pleanála has upheld our assertion that the attached conditions could have a significant impact on our client’s lands. A number of the conditions attaching to the grant of permission are, furthermore, unacceptable in general planning terms.  These conditions leave an inappropriate level of freedom to the developer to set out the development will take place.  There is no role for third parties in commenting on or influencing this part of the planning application and leaves a high degree of uncertainty as to the final outcome of the planning application.

Condition 1

“The carrying out of the development shall be phased to the Council’s satisfaction and before any part of the development commences a development programme shall be submitted to and agreed with the Planning Aughority”

This condition introduces fundamental uncertainty into the precise nature of the final development as built.  This is completely unsatisfactory and potentially very damaging to our client’s property.  It does nothing to ensure that the entire development will ever in fact be completed.  It fails to ensure in particular the construction of the swimming pool.

The swimming pool is a key component of the proposed development.  Its importance is reflected in the letters furnished to the Council supporting the application.  It has a natural appeal for the people of Beara.  The construction of the swimming pool would bring an element of planning gain, bringing benefits to the community as well as to the developer.

The Council and developer are free to agree a phasing plan which could result in the holiday homes being built, while the pool (which is an ongoing cost, as evidenced by the planning report’s concert as to whether it could be kept open all year round) may be deferred, perhaps indefinitely.  It is noteworthy that the Local Authority did not impose a completion bond to ensure the pool would be built.

The balance between a large-scale house development (of minimal community benefit) and a pool (of significant community benefit) is lost.  Our client suffers all the disbenefits of the housing developments while gaining none of the limited benefits arising from access to a publicly available swimming pool.

Condition 19

“The site shall be landscaped in accordance with a comprehensive landscaping scheme which shall include the following:-

(i) proposals for the protection and retention of existing on-site trees, shrubs, hedgerows and rock outcropping as features of the site;

(ii) proposals for additional planting of native or naturalised species in informal clusters;

(iii) and before development commences full details of the said scheme (including species, numbers and locations of existing and proposed planting), together with programme for its implementation shall be submitted to and agreed with the Planning Authority.

Our client’s property depends entirely on the landscaping and shelter afforded by existing trees, shrubs and other vegetation for screening purposes.  As a result of this condition, our client has no right to have any input into what landscaping scheme will eventually emerge.  There is not, for instance, even a requirement that the landscaping scheme to be implemented will meet the principals and standards put forward in the original application.  Our client’s property is unnecessarily exposed to adverse consequences resulting from this unspecified landscaping plan.

Condition 29 and 32

“29   The developer shall satisfy themselves that the 900mm diameter surface water drain is adequate to cater for all current and future flows through this drain before development commences.”

“32.  A (sic) road levels and gradients over the proposed surface water drain and near houses 25 & 26 shall be graded in such a manner to ensure that if any blockage takes place the overflow will travel along the road and enter the sea near point E shown on site plan by the Council’s engineers”.
Condition 29 allows the developer to police itself in ensuring the adequate provision of drainage infrastructure.  This is an unprecedented lessening of the supervision and control of such matters by a local authority.  This is compounded by the provisions of Condition 32.  Allowing surface run-off to run into the sea in the event of a blockage on a system that the Council itself is not assessing, creates significant risks for the marine environment of Bantry Bay.  It poses a clear threat to the shoreline amenity of our client and all users of the bay.

Condition 48
This condition allows construction to begin at 6.00 am on Saturdays.  Should the development be allowed, this condition should be altered to prohibit construction on Saturdays.

When considered together, these conditions make the proposal less acceptable to our client.  The negative impacts of the original development proposal are exacerbated by the attachment of these conditions and lead to a wholly unsatisfactory scheme.

Water Supply

5.
The water supply is inadequate to service the proposed development. It is clear that Cork County Council regarded the inadequacy of a water supply as a major issue in dealing with the first application.  The confusing conditions attached to the Council’s decision betray some uncertainty as to how to address this difficulty.  It appears that the Council was seeking to impose just 25% of the costs of installing an adequate water supply on the proposed development.  Public funds should not benefit the developer for this type of development.


Size of Dwellings

6.
Judging by the size and design, the proposed houses are not typical of holiday homes and apartments but more consistent with permanent residences.  Our client is extremely concerned that the individual houses will be sold or alternatively let on a long permanent residential basis either on foot of subsequent planning applications or without authorisation.  This concern is grounded on the fact that the holiday letting period in the Beara Peninsula is extremely brief.  It is inconceivable that the developers could generate an economic return on holiday lettings alone.


Section 38 (now Section 47) agreements do not necessarily convey long-term protection.  In Langarth Properties Limited v Bray UDC, Morris P. held that changing circumstances could alter the context of the proper planning and development of an area so as to effectively remove the impediment of a Section 29 agreement (Irish Planning and Environmental Law Journal, Vol. 9, No.2).  We are concerned that this precedent will be used to convert the housing from holiday units to permanent residential units.


Groundwater system

7.
This development will necessitate the construction of a waste water treatment plant on-site.  With the application the developers have submitted in respect of the operation and design of the plant in question.  This report states inter alia


“We have taken into consideration that heavy duty detergents should be avoided as they may destroy the biofilm on the biodisk unit”


It will be extremely difficult to ensure that this precondition is controlled given the short term letting scenario proposed.  Any deficiency in the waste water treatment plant will have an immediate and detrimental effect on the quality of the groundwater in this location.


Noise Impact
8.
The issue of noise pollution is clearly an issue of concern.  The inevitable noise from the development at night time in particular will completely alter the noise profile and character of the area.

Intensification

9.
The developer in his initial application stated that the financial feasibility of the development depended on the provision of 68 houses.  If this statement is true then further consolidation of the site can be expected in the future.  This intensification of the site will inevitably lead to further pressures on the environment and cumulatively will significantly impair the ability of our client to enjoy his property.

The development proposed represents a significant change in the character of a scenic, rural area.  It imposes significant adverse impacts on the locality.  These impacts are due both to the known development proposals put forward, and also from the, as yet undetermined, agreements between the developer and Planning Authority.  We submit that the development proposal should be refused.

We understand that the appeal fee where leave to appeal has been granted by the Board is €100.  We enclose cheque for that amount.  In case we have misunderstood the position we enclose an additional cheque for €100 in case the usual fee of €200 is required.

Yours sincerely,

Joe Noonan

NOONAN LINEHAN CARROLL COFFEE

E&OE

SPL 3-1


The Important Role of Rural Villages


It is an objective to recognise the essential role of rural villages in the long term sustainability of rural areas and to encourage a significant proportion of new development during the lifetime of this plan to be located in existing villages.


(d) It is an objective to recognise that this problem is particularly acute in parts of North and West Cork where there is particular need to strengthen the network of towns and rural villages.  It is an objective to encourage a significant proportion of new rural dwellings in these areas to be located within existing villages or established villages nuclei.





SPL 3-3


Multiple Dwellings in Rural Areas


It is an objective to promote rural villages and established village nuclei as the most appropriate locations for proposals to develop multiple dwellings (i.e. more that one dwelling).  New developments are to be of an appropriate scale and density to respect the character of the existing settlement.





SPL 3-7


Rural Houses in Scenic and Coastal Areas


It is an objective to recognise that the scenic and coastal parts of the county generally have limited capacity, both in environmental and scenic amenity terms, to accommodate individual dwellings in the countryside.


It is an objective to strongly discourage new dwellings in such areas except within established villages (or village nuclei).  This restriction is relaxed in principle for the year -    round occupation of people from the local area and subject to suitable sites being available.


For the purposes of this objective, ‘coastal areas’ means those areas within sight of the sea, a lake or an inlet and ‘scenic areas’ includes those areas identified as scenic landscape on the scenic amenity maps in Volume 4 of the plan.								





ECO 4-2


Tourist Facilities and Infrastructure


(a) It is an objective generally to ensure that new tourist facilities, including accommodation and other facilities, are provided within existing settlements where they can best support the provision of services and the general economics vitality of the settlement.  This will also protect the natural, built or cultural heritage features that form the basis of local attractions from unwarranted encroachment.  Tourist facilities should not be located in environmentally sensitive areas.





ECO 4-2


Provision of Tourist Accommodation


(a) It is an objective normally to ensure that land zoned for new residential development in this plan is not used for the provision of tourist accommodation such as holiday homes except on a small scale and subject to suitable layouts which do not affect the residential amenity of the area.  Holiday homes should normally be away from town centres (but within safe walking distance of them), and preference should be given to the re-use or adaptation of existing buildings.





Visual and Scenic Amenity





ENV 3-2


General Visual and scenic amenity


It is a general objective to protect the visual and scenic amenities of County Cork’s built and natural environment.





ENV 3-3


Scenic Landscape


It is a particular objective to preserve the visual and scenic amenities of those areas of natural beauty identified as ‘scenic landscape’ and shown in the scenic amenity maps in Volume 4 of this plan.





ENV 3-4


General View and Prospects


It is a general objective to preserve the character of all important views and prospects, particularly sea views, river or lake views, views of unspoilt mountain, upland or coastal landscapes, views of historical or cultural significance (including buildings and townscapes) and views of natural beauty.


Scenic Routes


It is a particular objective to preserve the character of those views and prospects obtainable from scenic routes identified in this plan.  These routes are shown on the scenic amenity maps in Volume 4 and listed in Volume 2 of this plan.										














